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Abstract

1. Unlike civil law and other laws, the basic objective of copyright law is to
achieve the balance between benefits of the copyright owner and benefits of the user
of that copyright. This bilateral character of the copyright law causes many questions
about pertinency of adaptation of the traditional law-interpretation method to
copyright law without any changes. Therefore, this paper deals with the compulsory

licensing system in copyright law with a law—economical view.

2. Before trying law-economical analysis in earnest, the concept of the compulsory
licensing system and laws of other countries about that system are examined. History
and contents of current compulsory licensing system of Korea and current
interpretation method, other systems similar to compulsory are also looked at. Then
this paper briefly introduces the real cases of the compulsory licensing system and

uncovers the meaning of each case.

3. After introducing current argument about compulsory licensing system, this
paper introduces some law-economical concepts which are used to analyze copyright
law. This paper examines the Coase Theorem(when transaction cost is 0, the result is
the same whoever is entitled to the right), and the differences of three ways of right
protection(property rule, liability rule, inalienability rule) using the transaction cost
criteria. Then this paper formalizes the four conditions of liability rule. These four
conditions are @ the completion of the transaction increases the total social utility
obviously, @ the excess of transaction cost fails the completion of the transaction, @
the assessment of the objective value of right is made by third person, @ the
assessment cost of the objective value of right is not excessive.

And this paper points out that copyrighted works have the character of public
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goods which are characterized as non-rivalry and non-excludability, and also shows
that the way of right-entitlement of current copyright law can be explained with the

transaction cost perspective and the incentive perspective.

4. Based on all the previous facts examined, this paper closely analyzes the
compulsory license in non-voluntary license system of current copyright law.

The conceptual signs of compulsory license are @ needs for public benefits, @
when the consent with the owner of copyright is not achieved, @ the authoritative
organization enforces the permission of copyrighted works on the condition of
payment of remuneration. And these three conceptual signs match the conditions of
liability rule exactly, so this paper concludes that compulsory licensing system is the
typical model of liability rule, and that the current conditions and procedures of the

compulsory license show the formalized conditions of the liability rule.

5. Finally, This paper examines the problems and solutions of current compulsory
licensing system in a view of liability rule.

a. After assuming the necessity of taking a notice at the change of the situation to
observe that they include all the possibility of social total efficiency, this paper points
out the possibility of extension of the compulsory license to the transmission right as
in case of the broadcast right.

b. This paper concludes that the current notice procedure in a daily newspaper
needs to be abolished, relating to the problem of rationality of the transaction cost
criteria, and suggests that we need to add one more article which reads 'when
frustration of transaction is evaluated as the just exercise of copyright’ to the articles
about rejection of permission.

c. About the assesment of the objective value of right, this paper points out that
there is no criteria now though there must be, then suggests a new principle article
which contains @ a market price as first criteria, @ the possibility of adjustment of
remuneration considering other situations.

d. It i1s desirable to introduce the saving procedure to deal only with the
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remuneration, but at the present it is enough to have the rule that the minister of
Culture & Tourism can adjust the price of remuneration according to each cases.

e. This paper also points out that there is a vacancy in legal protection against
infringement of copyright when copyright-holder is absent and there is nobody to
institute claim, and suggest the following alternatives: @ in area of civil law, to
regard the trustee of copyright who manages the related copyright collectively as the
legal agent of civil action, @ in area of criminal law, to use the article 228 of criminal
procedure law.

f. Then this paper points out other problems such as, @O the revision of the current
concept ’statutory license’ to ’‘compulsory license’, @ the extension of duty to

express a permission.

6. As a conclusion, this paper proposes three propositions which are principles in
dominating the compulsory licensing system.

(D Essentially the compulsory licensing system must have the secondary position
related to other methods, @ the licensing system itself should be organized effectively
to promote the use of system and to reduce transaction cost, 3 compulsory license
should be an active system which considers the current situation to solve many
problems caused in copyright law.

And this paper also predicts the possibility of the extensive study by accumulating

the real cases about compulsory license and sharpening the law-economical method.

Keywords: law-economics, compulsory license, transaction cost, Coase Theorem,

liability rule, copyright law
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